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Executive Summary

This study examines whether, when applying the principle of mutual recognition based on
mutual trust, a balance should be found between this principle in the case of the FD EAW
and the protection of FR, and if yes, what kind of balance could be found. A first element
stressed is the existence of a problematic issue through an analysis of the mutual recognition
principle based on mutual trust in the European criminal justice system, of the respect for
FR at EU Level and the relationship between them in the case of the EAW. Secondly, due
to the presumption of compliance by other MSs with EU law and specifically with FR, the
explicit referral of the grounds of non-execution of the EAW and the absence of an explicitly
declared and accepted legal basis of the violation of FR as a ground for refusal to execute a
EAW, the analysis of the relevant jurisprudence at European level (namely of the ECtHR
and the CJEU by focusing on the two cases C-404/15 Aranyosi and C-659/15 PPU,
Caldararu) is essential. Under this jurisprudence the need and the willingness to secure on
the one hand the effectiveness of mutual recognition and consequently of the EAW
mechanism and on the other hand the protection of FR is affirmed. Consequently, as the
obligation to find a balanced relationship between mutual recognition and protection of FR
Is demonstrated, the elements, which can lead to an effective balance, such as the violation
of FR as a ground of non-execution of a EAW and the harmonisation of national legislation

in the area of EU Criminal Procedural Law are examined.
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1. Introduction

Nearly 12 years of practice with the FD EAW? have demonstrated that EAW was not only the
first but probably also the most important instrument of enhancing judicial cooperation between
MSs of the EU in criminal matters based on the mutual recognition principle.

In light of the central presumption that MSs should trust each other,? there is an
objective to limit the restrictions of free movement between them and to create an Area of
Security, Freedom and Justice. On the basis of a simplified mechanism,® a MS executes a EAW
which is issued by another MS, by surrendering the requested person to the issuing MS.

Although mutual recognition based on mutual trust is the key principle of the FD
EAW, its application is limited by grounds for refusal and other guarantees. It is evident that
the concept of mutual recognition is restricted, flexible and quasi-automatic. However, so as to
maintain the effectiveness of mutual recognition, the referral of the grounds for refusal to
execute an EAW is explicit.

The FD EAW is simultaneously one of the most debatable instruments.* Its disputable
character is caused by the fact that many issues have been raised on the basis of its
interpretation; this concerns maintaining a fragile balance between its effectiveness, in terms of
the effective application of the principle of mutual recognition based on mutual trust and the

protection of FR.

2. The Problematic Issue

By recital 12 of the FD: ‘This Framework Decision respects fundamental rights and observes
the principles recognised by Article 6 of the Treaty on European Union and reflected in the
Charter of Fundamental Rights of the European Union’. Under Recital 13 ‘no person should be
removed, expelled or extradited to a State where there is a serious risk that he or she would be
subjected to the death penalty, torture or other inhuman or degrading treatment or punishment’.
Under art 1(3), the ‘Framework Decision shall not have the effect of modifying the obligation

to respect fundamental rights and fundamental legal principles as enshrined in Article 6 of the

! Council Framework Decision 2002/584/JHA of June 2002 on the European arrest warrant and surrender
procedures between Member States (OJ 2002 L190/1).

2 Lars Bay Larsen, ‘Some Reflections on Mutual Recognition in the Area of Freedom, Security and Justice’ in P
Cardonnel/A Rosas/N. Wahl (eds) Constitutionalising the EU judicial system: Essays in Honour of Pernilla Lindh
(Oxford, Hart Publishing 2012) 139, 148.

% Valsamis Mitsilegas, EU Criminal Law (Oxford, Hart Publishing 2009) 116.

4 Ester Herlin-Karnell, ‘From mutual trust to the full effectiveness of EU laws: 10 years of the European arrest
warrant’ (2013) ELR 373, 373-374; Luisa Marin, ‘Effective and Legitimate?, Learning from the lessons of 10
Years of Practice with the European Arrest Warrant’ (2014) 5 [3] NJECL 327, 327.
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Treaty on European Union.”

Based on the mutual recognition principle and the obligation to respect FR the
presumption that the issuing MS fulfills its obligation and so the executing MS should rely on
this fact and trust the criminal justice system of the issuing MS is justified.® Following this
mechanism art 1(3) can be regarded as a general declaratory confirmation of the obvious
obligation of the MSs to protect FR when issuing and executing a EAW.” Additionally, the
effectiveness of the EAW constitutes a priority, which can be endangered in cases of a double
control of FR by both the issuing and the executing MSs concerning the situation in the issuing
MS, mainly due to the fact that it is time-consuming.

Notwithstanding the presumption of compliance by other MSs with EU law and
specifically with FR, mutual trust can be shaken or broken in case of an insufficient protection
of FR in the issuing State. This is the consequence of the actual divergent level of protection of
FR amongst MSs and the absence of a certain degree of harmonisation or approximation.®

Literature® based on recitals 12 and 13 and art 1(3) indicates that the grounds for non-
execution are not made explicit and the respect for FR constitutes an additional condition of
EAW execution. Consequently, art 1(3) allows the executing MS to check if the issuing MS
respects FR during the criminal procedure.°

In the area of asylum law, the ECtHR!! and the CJEU*? have decided that despite the
existence of the presumption of protection of FR, serious indications of an insufficient treatment
could not be ignored and the issue of FR should be effectively addressed.*® In contrast with the
area of asylum law, there has not been a similar decision in EU criminal law. However, on 5
April 2016 the CJEU addressed these questions in two cases C-404/15, Aranyosi and C-659/15

5 lbid 1.

® Larsen, ‘Some Reflections on Mutual Recognition in the Area of Freedom, Security and Justice’ (n 8) 148.

" Joachim Vogel, in H Gritzner/P-G P&tz/C KreR (eds) Internationaler Rechtshilfeverkehr in Strafsachen
(IRG-Kommentar, 5th edn, CH BECK 2012) art 73, Rn 138.

8 Torbjorn Andersson, ‘Harmonisation and mutual recognition: how to handle mutual distrust’ (2006) 17 [3] ELR
747, 751-752.

® Paul Garlick, ‘The European Arrest Warrant and the ECHR’ in R. Blekxtoon/W van Ballegooij (eds) Handbook
on the European Arrest Warrant (The Hague, TMC Asser Press 2005) 167, 169; Wouter van Ballegooij,
Geraldine Gonzales, ‘Mutual Recognition and Judicial Decisions in Criminal Matters: A ‘Rule of Reason’
for Surrender Procedures?” in A Schrauwen (ed) Rule of Reason: Rethinking another Classic of European
Legal Doctrine (Europa Law Publishing 2005) 163, 165; Nicola Vennemann, ‘The European Arrest Warrant and
Its Human Rights Implications’ (2003) 63 Za6RV 103, 115.

10'vogel, in J Vogel/M. Grotz (eds) Perspektiven des internationalen Strafprozessrechts (n 61) 27.

11 MSS v Belgium and Greece App no 30696/09 (ECtHR, 21 January 2011).

12 Joined Cases C-411/10 and C-493/10 NS v Secretary of State for the Home Department and M E and Others v:
Refugee Applications Commissioner and Minister for Justice, Equality and Law Reform [2011] ECR 1-13905.

13 Larsen, ‘Some Reflections on Mutual Recognition in the Area of Freedom, Security and Justice’ (n 8) 149.
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PPU, Calddraru.**

In conclusion, due to the absence of a declared clear legal basis and the unavoidable
‘conflict’ between the protection of FR and the effectiveness of the EAW mechanism, it is
questionable whether, when applying the mutual recognition principle based on mutual trust, a
balance should be found between this principle in the case of the FD EAW and the protection
of FR? And if yes, what kind of balance could be found.

3. The Relationship Between the Mutual Recognition Principle
and the Respect for FR Under European Jurisprudence

Although the CJEU and the ECtHR have different competences and in Opinion 2/13 the CJEU
rejected the accession of the EU to the ECHR, the CJEU followed the MSS case of the ECtHR™®
in the area of asylum law. Specifically, both courts accept the presumption of compliance by
other MSs with EU law and specifically with FR and at the same time acknowledge how these
presumptions can be undermined. Despite some differences both courts seek to reinforce the
protection of FR of individuals and have decided that under specific conditions in exceptional
circumstances a violation of FR can result in a limitation of mutual recognition and trust.
Additionally, a strong willingness to find a balance and a resonant change of the
direction of CJEU jurisprudence concerning the problematic issue in the area of the EAW is
evident after its Aranyosi and Caldararu judgments. Before these cases the CJEU had not
decided upon this matter. Although it recognised the importance and obligation of respect for
FR, it did not want to undermine the effectiveness of mutual recognition and did not recognise
the violation of FR as a ground of non-execution of the EAW. Nevertheless concerning
Aranyosi and Cdldararu cases, under which the CJEU applied the NS case!’ with some
differences, not only can the violation of an absolute FR lead to a refusal of the execution of
the EAW. But the executing and issuing MSs are also obliged to cooperate and exchange
information about the situation in the issuing MS concerning the conditions of detention for the
individual requested. The main problematic issue, which remains questionable, is in cases of a

violation of a derogable (relative) and not absolute FR the execution of the EAW could also be

14 Joined Cases C-404/15 and C-659/15 PPU Pdl Aranyosi and Robert Calddraru v Generalstaats-anwaltschaft
Bremen [2015].

15 Vogel, in H Griitzner/P-G P6tz/C KreR (eds) Internationaler Rechtshilfeverkehr in Strafsachen (n 105) Art 73.
16 MSS v Belgium and Greece App no 30696/09 (ECtHR, 21 January 2011).

17 Joined Cases C-411/10 and C-493/10 NS v Secretary of State for the Home Department and ME and Others v
Refugee Applications Commissioner and Minister for Justice, Equality and Law Reform [2011] ECR 1-13905.
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refused.

In trying to respect and maintain the effectiveness of the mutual recognition
mechanism and to reinforce cooperation between MSs, the CJEU has adopted a more effective
balance between mutual recognition and the respect for FR, in the Area of Freedom, Security
and Justice, between security (the battle against impunity) and freedom (the protection of FR),8
than the ECtHR. In this way it is proven that not only is mutual trust not blind but also that it is

being built between MSs.

4. The Need of a Balance Between Mutual Recognition Principle and the
Respect for FR in the Case of the FDEAW

4.1. The Violation of FR as a Ground for Refusal to Execute a EAW

The EAW mechanism constitutes a distributive intergovernmental process. This means that
the two cooperating MSs can only have responsibility for part of the procedure which takes
place in their territory under the condition that this sharing procedure, in its entirety, assures
the protection of FR of the requested person.*®

However, the fact that the EAW mechanism has been adopted under the Area of
Freedom, Security with the aim to reinforce judicial cooperation between MSs in criminal
matters cannot and should not have as a result the mutual transfer of responsibilities between
the issuing and executing MS. The mutual recognition mechanism cannot lead to a bipolar
system of judicial cooperation under which the requested person is only the object of this
procedure and is left without personal rights.

The sharing procedure of the EAW mechanism consequently has the force of the
‘Kombinationsprinzip>.?® This means that the executing and issuing MSs have the
responsibility to assure a certain level of legal protection whereby legal gaps — which have
been known to exist due to this cooperating procedure®'— concerning the legal protection of
the requested person must be avoided. Indeed, the CJEU affirms this consideration by stating
that the executing and issuing MS have an obligation to cooperate in case of the existence of

18 Anne Weyembergh, Emmanuelle Bribosia, ‘Les affaires Aranyosi et Caldararu ou la contribution de la Cour
de justice de I’Union européenne a 1’équilibre entre liberté et sécurité’ (n 181).

19 Albin Eser, ‘Human Rights Guarantees for Criminal Law and Procedure in the EU-Charter of Fundamental
Rights’ in International Symposium on EU-Integration and Guarantee of Human Rights Session 1l (2009) [26]
R:L-R:_163, 168; Vogel, in H Gritzner/P-G P6tz/C Krelk (eds) Internationaler Rechtshilfeverkehr in Strafsachen
(n 105) art 1, Rn 40.

20 v6gel, in H Griitzner/P-G P6tz/C KreB (eds) Internationaler Rechtshilfeverkehr in Strafsachen (n105) art 1, Rn
41.
2Libid art 1, Rn- 41.



a lack of legal protection of the requested person.?

However, the high level of mutual trust between MSs, on which the EAW
mechanism is based, must also be taken into consideration. The principle that MSs trust the
criminal justice system of the other MSs and the presumption of protection of FR create a
likelihood or expectation of legality of the EAW and criminal procedure. Nevertheless,
mutual trust constitutes a dynamic concept, and the mutual recognition principle is restricted,
flexible and quasi-automatic and the protection of FR can be endangered in exceptional cases.
Consequently, the presumption can be falsified in exceptional cases.

The obligation of the EU legislator and MSs when they are implementing EU law
is to respect FR. Article 1(3) FD EAW merely confirms that the FD EAW does not oblige
MSs to execute the EAW when it is in opposition to the general principles of the EU and FR
under arté TEU. The FD EAW must be interpreted, and is interpreted by the CJEU, in that
way so as to be in conformity with primary EU law and specifically with art 6 TEU.2

As a result, the FD EAW excludes the execution of the EAW when the surrender
of the requested person is in opposition to FR guaranteed under the ECHR, CFREU and
constitutional traditions common to MSs.

However, MSs have the possibility to limit the above prohibitions by adopting
relative grounds of non-execution.?* This must be achieved without adopting other grounds
of non-execution which do not come from the FD EAW and endanger the effectiveness of
the EAW mechanism.?® Due to the possibility of general suspension of the EAW mechanism
in cases of a serious and constant violation of FR guaranteed under art 6 TEU, as noted in
recital 10 FD EAW,?® there is a real risk of violation of FR of a requested person. This must
be assessed in concreto, which is necessary for the non-execution of the EAW.%" Taking
into consideration these limitations and the above possibilities many MSs, such as United
Kingdom, Austria, Germany and Greece, have adopted, under their national legislation, the
general ground for non-execution on the basis of the violation of FR guaranteed under the
ECHR or under art 6 TEU.?®

For these reasons the violation of FR constitutes a ground for refusal to execute the

22 Joined Cases C-404/15 and C-659/15 PPU Pdl Aranyosi and Robert Calddraru v Generalstaats-anwaltschaft
Bremen [2015].

23 Martin Bose, i H. Griitzner/P-G Potz/C KreR (eds) Internationaler Rechtshilfeverkehr in Strafsachen (n 105) art
78, Rn 20; Case C-105/03 Criminal proceedings against Maria Pupino [2005] ECR 1-5285, para 59.

24 T1 v UK App no 43844/98 (ECtHR, 7 March 2000); KRS v UK App no 32733/08 (ECtHR, 2 December 2008).
25 Movaknc, ‘To svpomaikd Eviaipo cOAANyng’ (n 195) 369.

2 Verena Murschetz, ‘Auslieferung und Européischer Haftbefehl” (Wien New York, Springer 2007) 349.

27 Rohlff, Der Europaische Haftbefehl (n 63) 75.

2 Movlaxng, To gupwndixd éviaipe coAnymg (n 195) 369-370.



EAW in exceptional cases under the legal basis of art 6 TEU, although it is not referred to
explicitly. In my view the CJEU has also affirmed this practice.?® The recognition of the
violation of FR as a ground of non-execution of the EAW means that a more effective
protection of FR is established in the EU and mutual trust is in fact built between MSs
without being blind and engenders a real and effective cooperation between MSs. An
indifference to the protection of FR would not only lead to a violation of EU law but also to
an underestimation of trust and belief in the integrity and efficiency of other MS’s judicial
systems. As a result, a balance between the mutual recognition principle and the respect for
FR in the case of the EAW due to the reinforcement of the cooperation between MSs has

been found by respecting a fair Unity in Diversity.

4.2.The Need of Harmonisation/Approximation over Mutual Recognition?

The main reason why it is difficult to achieve a harmonious balance between the mutual
recognition principle and the respect for FR is the lack of harmonisation/approximation of
criminal law — both substantial and procedural. As Gomez-Jara Diez states, the ‘cart of
mutual recognition’ has been put before the ‘horse of harmonisation’.*

The aim of the mutual recognition mechanism is to achieve unity at EU level but
also for this to be based on a background characterised by diversity. This diversity provides
many benefits but also challenges, such as the endangerment of the protection of FR. If this
diversity is not managed effectively, for example through harmonisation/approximation of
national laws, unity and the means of achieving it, the mutual recognition will also be
endangered. Harmonisation facilitates mutual recognition; it is therefore necessary for its
effectiveness and reinforces mutual trust. This is the reason why the European Commission
has proposed a noteworthy list of Green Papers on harmonisation/approximation of criminal

procedural law?! and this is explicitly stated under its communication of 19 March 2014.%

29 Joined Cases C-404/15 and C-659/15 PPU Pdl Aranyosi and Robert Cdildararu v Generalstaats- anwaltschaft
Bremen [2015].

%0 Carlos Gomez-Jara Diez, ‘European Arrest Warrant and the Principle of Mutual Recognition’ (2006) [1-2]
Eucrim 23, 23.

31 Green Paper on compensation to crime victims, 28 September 2001, COM (2001) 536 final; Green Paper on
criminal-law protection of the financial interests of the Community and the establishment of a European
Prosecutor, 11 December 2001, COM (2001) 715 final; Green Paper from the European Commission — Procedural
Safeguards for Suspects and Defendants in Criminal Proceedings throughout the European Union, COM (2003)
75 final; Green paper on the approximation, mutual recognition and enforcement of criminal sanctions in the
European Union, COM (2004) 334 final; Green paper on obtaining evidence form one MS to another and securing
its admissibility, COM (2009) 624 final.

32 Communication from the Commission to the European Parliament and the Council A new EU Framework to
strengthen the Rule of Law of 19 March 2014 COM (2014) 158 final/2.



This begs the question: can a MS recognise and trust, upon a logical basis, a decision of
another MS, which is completely different from its own? The right answer in my opinion is
in the negative.

Consequently, the harmonisation of criminal law can effectively help find a real
balanced relationship between mutual recognition and respect for FR.

Although there is no need to prioritise harmonisation over mutual recognition, there
is a need to combine the two so as to ensure the effectiveness of the EAW mechanism and
respect for FR. Unity in Diversity and a balance between mutual recognition and the respect
for FR is possible only if on the one hand Diversity and respect for FR do not endanger Unity
and mutual recognition and on the other hand Unity and mutual recognition do not ignore its
being influenced by Diversity and respect for FR.

5. Concluding Remarks

At EU level there is Unity between MSs but it should not be ignored that it is a Unity in
Diversity. The existence of this diversity, especially in the area of EU criminal law cannot lead
to an automatic and absolute mutual trust. Furthermore, at the EU level, specifically in the case
of the EAW, there is the need and an obligation placed on MSs to protect FR. Despite the
explicit referral of the grounds of non-execution of the EAW under art 6 TEU, a violation of
FR under specific conditions leads, and should lead, to a limitation of the mutual recognition
principle and as a result of the execution of the EAW.

Nevertheless, in my opinion the only remarks upon the balance decided by the CJEU
are that a limitation of the EAW mechanism should also be applied in case of a violation of FR
of a relative character. Any violation of FR should be recognised explicitly as a ground of
refusal of execution of a EAW based on art 6 TEU. In this way an even more effective balance
would be found.

However, a complete assurance of the protection of FR cannot be achieved only by
balancing mutual recognition and respect for FR. Due to this fact a parallel
harmonisation/approximation of national laws would substantially ensure both the effectiveness
of the EAW mechanism and the respect for FR.

In conclusion, a balance between the principle of mutual recognition based on mutual
trust and the respect for FR can be found. Specifically the objectives of this balance should be
the simultaneous assurance of the effectiveness of protection of FR and the mutual recognition

mechanism. This balance is possible, as the CJEU has recently confirmed, but it is also

10



necessary for the creation of an Area of Freedom, Security and Justice based on Unity in

Diversity.

11



Bibliography

Alegre S, Leaf M, European Arrest Warrant: A solution ahead of its time? (2003) (London,
Justice)

Alegre S, ‘The European Arrest Warrant and the grounds for non-execution’ in Manacorda (ed)
L'intégration pénale indirecte (Paris, Société 2005) 127-153

Andersson T, ‘Harmonisation and mutual recognition: how to handle mutual distrust’ (2006)
17 [3] ELR 747-752

Bachmaier Winter L, ‘Mutual recognition instrument and the role of the CJEU: the grounds for
non-execution’ (2015) 6 [4] NJECL 505-526

Ballegooij W, ‘The Netherlands and mutual recognition: between proportionality and the rule
of law’ in G Vernimmem-Van Tiggelen/L Surano/A Weyembergh (eds) The Future of Mutual
Recognition in Criminal Matters in the EU (Brussels, Edition de 1’Université de Bruxelles
2009) 401-417

Ballegooij W, Geraldine Gonzales, ‘Mutual Recognition and Judicial Decisions in Criminal
Matters: A ‘Rule of Reason’ for Surrender Procedures?’ in A Schrauwen (ed) Rule of Reason:
Rethinking another Classic of European Legal Doctrine (Europa Law Publishing 2005) 161-
182

Bay Larsen L, ‘Some Reflections on Mutual Recognition in the Area of Freedom, Security and
Justice’ in P Cardonnel/A Rosas/N Wahl (eds) Constitutionalising the EU judicial system:
Essays in Honour of Pernilla Lindh (Oxford, Hart Publishing 2012) 139-152

Bose M, ‘Artikel 31-Justitielle Zusammenarbeit’ in J Schwarze (ed) EU Kommentar (Baden-
Baden, Nomos 2008)

Cavallone G, ‘European arrest warrant and fundamental rights in decisions rendered in absentia:
the extent of Union law in the case C-399/11 Melloni v Ministerion Fiscal’ (2004) 4 [1] ECLR
19-40

Christou T, Weis K, ‘The European Arrest Warrant and fundamental rights: an opportunity for
clarity: reference for a preliminary ruling from the Belgian Constitutional Court lodged on 31
July 2009 IB v Conseil des ministres CJEU C- 306/0’ (2010) 1 [1] NJECL 31-43

De Hoyos Sancho M, ‘Harmonisation of Criminal Proceedings, Mutual Recognition and
Essential Safeguards’ in M De Hoyos Sancho (ed) El proces openal en la Union Europea.
Garantias esenciales/ Criminal Proceedings in the EU. Essential Safeguards (2008)

Dubout E, ‘Une question de confiance: nature juridique de I’Union européenne et adhésion a la
Convention européenne des droits de I’homme’ (2015) 1 CahdrEurop 73-112

Elsen C, ‘From Maastricht to The Hague: The Policies of Judicial and Police Cooperation’
(2007) 8 ERA Forum 13-26

Eser A, ‘Human Rights Guarantees for Criminal Law and Procedure in the EU-Charter of
Fundamental Rights’ in International Symposium on EU-Integration and Guarantee of Human
Rights Session 11 (2009) [26] RLR 163-190

Flore D, ‘La notion de confiance mutuelle: I’‘alpha’ ou I’*oméga’ d’une justice pénale
européenne’ in G. De Kerchove/ A. Weyembergh (eds) La confiance mutuelle dans 1'espace
pénal européen (Brussels, Editions de I’Université de Bruxelles 2005) 17-28

Flore D, ‘Reconnaissance mutuelle, double incrimination et territorialité’, in G De Kerchove/

12



A Weyembergh (eds) La reconnaissance mutuelle des decisions judiciaries pénales dans
1’Union européenne (Brussels, Editions de 1’Université de Bruxelles 2001) 65-77

Franssen V, ‘Melloni as a Wake-up Call — Setting Limits to Higher National Standards of FR’
Protection’ <http://europeanlawblog.eu/?p=2241#sthash.UvGQFCZP.dpuf> accessed 5 June
2016

Garlick P, ‘The European Arrest Warrant and the ECHR’ in R Blekxtoon/W van Ballegooij
(eds) Handbook on the European Arrest Warrant (The Hague, TMC Asser Press 2005) 167-182

Genson R, ‘Observations personnelles a propos des initiatives récentes relatives aux sanctions
pécuniaires’ in G De Kerchove/A Weyembergh (eds) La reconnaissance mutuelle des decisions
judiciaries pénales dans I’Union européenne (Brussels, Editions de 1’Université de Bruxelles
2001) 141-145

Gomez-JaraDiez C, ‘European Arrest Warrant and the Principle of Mutual Recognition’ (2006)
[1-2] Eucrim 23-25

Grasso C, ‘The European Arrest Warrant under the scrutiny of the Italian Constitutional Court’
(2013) 4 [1-2] NJECL 120-133

Guild E, ‘Seeking Asylum: Storm Clouds between International Commitments and Legislative
Measures’ (2004) 29 [2] EL Rev 198-218

Haggenmiiller S, ‘The Principle of Proportionality and the EAW’ (2013) 3 [1] Ofati Socio-
legal Series <http://ssrn.com/abstract=2200874>

Heard C, Mansell D, ‘The European Arrest Warrant: the role of judges when Human Rights are
at risk’ (2011) 2 [2] NJECL 133-147

Helenius Dan, ‘Mutual Recognition in Criminal Matters and the Principle of Proportionality:
Effective Proportionality or Proportionate Effectiveness?’ (2014) 5 [3] NJECL 349-369

Herlin-Karnell E, ‘Constitutional Principles in the EU Area of Freedom, Security and Justice’
in D Acosta/C Murphy (eds) EU Security and Justice Law (Oxford, Hart Publishing 2014) 38-
53

Herlin-Karnell E, ‘From mutual trust to the full effectiveness of EU laws: 10 years of the
European arrest warrant’ (2013) ELR 373-388

Janssens C, The Principle of Mutual Recognition in the EU Internal Market and the EU
Criminal Justice Area: A Study into the Viability of a Cross-Policy Approach Proefschrift
voorgedragen tot het behalen van de graad van Doctor in de Rechten, (Antwerpen Faculteit
Rechten 2011)

Killias M, ‘The European Arrest Warrant — How Efficiency Led to Ignore Diversity’ in A
Epiney/M Haag/A Heinemann (eds) Die Herausforderung von Grenzen — Le défi des frontiers
— Challenging Boundaries (Festschrift fur Roland Bieber) (Baden-Baden: Nomos/Zurich/St
Gallen: Dike 2007) 801-811

Lang A, ‘Mutual Recognition and Mutual Trust: Which comes first?” in M Pedrazziand others
(eds) Individual Guarantees in the European Judicial Area in Criminal Matters (Brussels,
Bruylant 2011) 181-188

Lenaerts K, ‘The Principle of Mutual Recognition in the Area of Freedom, Security and Justice’
The Fourth Annual Sir Jeremy Lever Lecture (All Souls College, University of Oxford 2015)
1-29

Leanerts K, Piet van Nuffel, EU Law (3rd edn, London, Sweet & Maxwell 2011)

13


http://europeanlawblog.eu/?p=2241&amp;sthash.UvGQFCZP.dpuf
http://ssrn.com/abstract%3D2200874

Leboeuf L, ‘Le droit européen de 1’asile au défi de la confiance mutuelle, thése de doctorat en
science juridiques’, under the supervision of S Saroléa at the Université Catholique de Louvain
(Anthemis Editions, 2016)

MacCormick N, ‘A Common Approach to Crime? Observations on the European Arrest
Warrant and the Democratic Deficit’ in Festschrift fiir Heike Jung (Baden-Baden, Nomos 2007)
535-541

Mackarel M, ‘Human rights as a barrier to surrender’ in N Keijzer/E van Sliedregt (eds) The
European Arrest Warrant (The Hague, TMC Asser Press 2009)

Macken F, ‘The European Arrest Warrant: the impact of the Charter’ in P Cardonnel/A Rosas/N
Wahl (eds) Constitutionalising the EU judicial system: essays in honour of Pernilla (Oxford,
Hart Publishing 2012) 273-289

Malenovksy J, ‘Comment tirer parti de I’avis 2/13 de la cour de I’Union européenne des droits
de ’homme’ (2015) 4 RGDIP 705-742

Marguery T, ‘European Union Fundamental Rights and Member States Action in EU Criminal
Law’ (2013) 20 [2] MJ 282-301

Marin L, ‘Effective and Legitimate?, Learning from the lessons of 10 Years of Practice with
the European Arrest Warrant’ (2014) 5 [3] NJECL 327-348

Markidis A, ‘European Arrest Warrant’ (2009) 20 Zuvédplo gupomaik®v voukov (AdMva
2003) 729-740

«Markidis A, ‘European Arrest Warrant’ (2009) 2nd European Jurists Forum (Athens 2003)
729-740%»

Mitsilegas V, EU Criminal Law (Oxford, Hart Publishing 2009)

Murphy C, ‘The European evidence Warrant: mutual recognition and mutual dis (trust)?’ in C
Eckes/ T Konstantinides (eds) A European Public Order (Cambridge University Press 2011)
224-248

Murschetz V, Auslieferung und Europdischer Haftbefehl (Wien New York, Springer 2007)

Nilsson H G, ‘Mutual trust and mutual recognition of our differences: a personal view’, in G
De Kerchove/A Weyembergh (eds) La reconnaissance mutuelle des decisions judiciaries
pénales dans 1’Union européenne (Brussels, Editions de 1’Université de Bruxelles 2001) 155-
159

Ojanen T, ‘The European Arrest Warrant in Finland: taking fundamental and human rights
seriously’ in E Guild (ed) Constitutional Challenges to the European Arrest Warrant
(Nijmegen, Wolf Legal Publishers 2006) 89-100

Peers S, ‘Mutual Recognition and Criminal Law in the EU: Has the Council Got it Wrong?’
(2004) 41 [1] CMLR 5-36

Peers S, ‘“The European Arrest Warrant: the dilemmas of mutual recognition human rights and
EU citizenship’ in A Rosas/ E Levits/ Y Bot (eds) The Court of Justice and the construction of
Europe: Analyses and Perspectives on Sixty Years of Case Law (The Hague, TMC Asser Press
2013) 523-538

Peers S, ‘Mission accomplished? EU Justice and Home Affairs Law after the Treaty of Lisbon’,
(2011) 48 [3] CMLR 661-693

Peers S, ‘Tarakhel v Switzerland: Another nail in the coffin of the Dublin

14



system?’<http://eulawanalysis.blogspot.lu/2014/11/tarakhel-v-switzerland-another-nail-
in.htmlI> accessed 5 June 2016

Rohlff D, Der Europdische Haftbefehl (Frankfurt a M 2003)

Satzger H, Zimmermann F, ‘From traditional models of judicial assistance to the principle of
mutual recognition: new developments of the actual paradigm of the European cooperation in
penal matters’ in C Bassiouni/V Militello/H Satzger (eds) European cooperation in penal
matters: issues and perspectives, ISISC 19 (Milan, CEDAM Casa Editrice Dott. Antonio Milani
2008) 31-60

Schunke T, ‘Whose responsibility? A study of transnational defence rights and Mutual
Recognition of judicial decisions within the EU’ (2014) 51 [4] CMLR 1290-1292

Schinemann Bernd, Ein Gesamtkonzept fur europdische Strafrechtspflege (Kdéln, Berlin,
Minchen 2006)

Sievers J, ‘Too Different to Trust?: First Experiences with the Application of the EAW’ in E
Guild/ F Geyer (eds) Security versus Justice? Police and Judicial Cooperation in the European
Union (Ashgate, Aldershot 2008) 109-128

Szwarc M, ‘Application of the Charter of Fundamental Rights in the Context of Sanctions

Imposed by Member States for Infringements of EU Law: Comment on Fransson Case’ (2014)
20 [2] EPL 229-245

Tinsley A, ‘The reference in Case C-396/11 Radu: when does the protection of fundamental
rights require non execution of a European arrest warrant?’ (2012) 2 [3] ECLR 338-352

Vennemann N, ‘The European Arrest Warrant and Its Human Rights Implications’ (2003) 63
[1] Za6RV 103-121

Vogel J, ‘Abschaffung der Auslieferung?’ (2001) 56 [19] JZ 937-943

Vogel J, in H Gritzner/P-G P6tz/C Kref3 (eds) Internationaler Rechtshilfeverkehr in Strafsachen
(IRG-Kommentar, 5th edn, CH BECK 2012)

Vogel J, in J Vogel, M Grotz Perspektiven des internationalen Strafprozessrechts (Heidelberg,
CF Muller Verlag 2004)

Weis K, ‘The European Arrest Warrant: a victim of its success?’ (2011) 2 [2] NJECL 124-132

Weller M, ‘Mutual Trust: in search of the future of EU Private International Law’, (2015) 11
[1] JPrIL 64-102

Weyembergh A, ‘Confiance mutuelle et droits fondamentaux: ‘Back to the future’” Cahiers de
droit européen (page 469-522)

Weyembergh A, Bribosia E, ‘Les affaires Aranyosi et Caldararu ou la contribution de la Cour
de justice de I’Union européenne a I’équilibre entre liberté et sécurité’<http://www.iee-
ulb.eu/fr/actualites/2016/05/les-affaires-aranyosi-et-caldararu-ou-la-contribution-de-la-cour-
de-justice-de-l-union-europeenne-a-l-equilibre-entre-liberte-et> accessed 7 June 2016

Xanthopoulou E, ‘The quest for proportionality for the EAW fundamental rights protection in
a mutual recognition environmental’ (2015) 6 [1] NJECL 32-52

Movlaxng A, To gvpomaikd évtaipa cOANYNG (AOva, Nouikn Bifiodnkn 2009)
Mouzakis D, The European Arrest Warrant (Athens, NomikiVivliothiki 2009)

15


http://eulawanalysis.blogspot.lu/2014/11/tarakhel-v-switzerland-another-nail-in.html
http://eulawanalysis.blogspot.lu/2014/11/tarakhel-v-switzerland-another-nail-in.html
http://www.iee-ulb.eu/fr/actualites/2016/05/les-affaires-aranyosi-et-caldararu-ou-la-
http://www.iee-ulb.eu/fr/actualites/2016/05/les-affaires-aranyosi-et-caldararu-ou-la-

Case Law

CJEU

Case C-617/10 Aklagaren v Hans Akerberg Fransson [2013] nyp

Case C- 303/05 Advocaten voor de wereld v Leden van de Ministerraad [2007] ECR I- 3633
Case C-394/12 Abdullahi v Bundesasylamt [2013] ECR 1-0000

Case C-120/78 Cassis de Dijon [1979] ECR 649

Case C-396/11 Ciprian Vasile Radu [2013] ECR 1-0000

Joined Cases C-187/01 and C-385/01 Criminal proceedings against Huseyin Goézitok and
Klaus Brugge [2003] ECR 1-1345

Case C-398/12 Criminal proceedings against M [2014] ECR-1 0000

Joined Cases C-483/09 and C-1/10 Criminal proceedings against Magatte Gueye and Valentin
Salmeron Sanchez [2011] ECR 1-08263

Case C-105/03 Criminal proceedings against Maria Pupino [2005] ECR 1-5285

Case C-129/14 PPU Criminal proceedings against Zoran Spasic [2014] ECR 1-0000

Case C-260/89 Elliniki Radiophonia Tiléorassi AE and Panellinia Omospondia Syllogon
Prossopikou v Dimotiki Etairia Pliroforissis and Sotirios Kouvelas and Nicolaos Avdellas and
others [1991] ECR 1-2925

Case C-261/09 Gaetano Mantello [2010] ECR 1-11477

Case C- 155/15 George Karim v Migrationsverket [2016] nyp

Case C-306/09 IB [2010] ECR 1-10341

Case C-150/05 Jean Leon Van Straaten v Staat der Nederlanden and Republiek Italié[2006]
ECR 1-9327

Case C-66/08 Koztowski [2008] ECR 1-6041

Case C-42/11 Lopes Da Silva Jorge [2012] ECR 1-0000

Case C-63/15 Mehrdad Ghezelbash v Staatssecretaris van Veiligheiden Justitie [2016] nyp
Joined Cases C-411/10 and C-493/10 NS v Secretary of State for the Home Department and
ME and Others v Refugee Applications Commissioner and Minister for Justice, Equality and
Law Reform [2011] ECR 1-13905

Case C-2/13 Opinion [2014] nyp

Case C-195/08 PPU Inga Rinau [2008] ECR 1-5271

Case C-400/10 PPU J McB v LE [2010] ECR 1-08965

Case C-168/13 PPU Jeremy F v Premier ministre [2013] ECR 1-0000

Case C-237/15 PPU Minister for Justice and Equality v Francis Lanigan [2015] nyp

16



Joined Cases C-404/15 and C-659/15 PPU Pdl Aranyosi and Robert Caldararu v
Generalstaats-anwaltschaft Bremen [2015] nyp

Case C-4/11Puid [2013] ECR 1-0000

Case C-571/10 Servet Kamberaj v Istituto per I’Edilizia sociale della Provincia autonoma di
Bolzano (IPES), Giunta della Provincia autonoma di Bolzano, Provincia autonoma di
Bolzano [2012] ECR 1-0000

Case C-399/11 Stefano Melloni v Ministerio Fiscal [2013] ECR 1-0000

Case C-5/88 Wachauf v Germany [1989] ECR 1-2609

Case C-123/08 Wolzenburg [2009] ECR 1-9621

ECtHR

Bosphorus Hava Yollari Turizmve Ticaret Anonim Sirketi v Ireland App no 45036/98 (ECtHR,
30 June 2005)

Bujorean v Romania App no 13054/12 (ECtHR, 10 June 2014)

Constantin Aurelian Burlacu v Romania App no 51318/12 (ECtHR, 10 June 2014)

Habib Ignaoua and others v UK App no 46706/08 (ECtHR, 18 March 2014)

KRS v UK App no 32733/08 (ECtHR, 2 December 2008)

MSS v Belgium and Greece App no 30696/09 (ECtHR, 21 January 2011)

Mamatkulov and Askarov v Turkey App nos 46827/99 and 46951/99 (ECtHR, 4 February
2005)

Matthews v UK App no 24833/94 (ECtHR, 18 February 1999)

Michaud v France App no 12323/11 (ECtHR, 6 December 2012)

Mihai Laurentiu Marin v Romania App no 79857/12 (ECtHR, 10 June 2014)
Povse v Austria App no 3890/11 (ECtHR, 18 June 2013)

Robert Stapleton v Ireland App no 56588/07 (ECtHR, 4 May 2010)
Sneersone and Kampanella v Italy App no 14737/09 (ECtHR, 12 July 2011)
Soering v UK App no 14038/88 (ECtHR, 7 July 1989)

Tarakhel v Switzerland App no 29217/12 (ECtHR, 4 November 2014)

TTI v UK App no 43844/98 (ECtHR, 7 March 2000)

Varga and Others v Hungary App nos14097/12, 45135/12, 73712/12, 34001/13, 44055/13 and
64586/13 (ECtHR, 10 March 2015)

Vociu v Romania App no 22015/10 (ECtHR, 7 June 2011)

17



Other jurisdictions

Symeou v Public Prosecutor’s Office at Court of Appeals, Patras, Greece [2009] EWHC897

Legislation

Additional Protocol to the European Convention on Extradition of 15 October 1975 CETS No
086

Convention on disputed extradition between the Member States of the European Union of 27
September 1996 [1996] OJ 1996 C 313/11

Convention on simplified extradition procedure between the Member States of the European
Union of 10 March 1995 [1995] OJ 1995 C 78/1

Council Framework Decision 2002/584/JHA of June 2002 on the European arrest warrant and
surrender procedures between Member States (OJ 2002 L190/1)
Council of Europe, European Convention on Extradition of 13 December 1957 CETS No 024

Council of Europe, European Convention on the Suppression of Terrorism of 27 January
1977 CETS No 90

Directive 2004/80/EC of the Council of 29 April 2004 relating to compensation to crime
victims [2004] OJ L 261/15

Directive 2010/64/EU of the European Parliament and of the Council of 20 October 2010 on
the right to interpretation and translation in criminal proceedings [2010] OJ L 280/1

Directive 2012/13/EU of the European Parliament and of the Council of 22 May 2012 on the
right to information in criminal proceedings [2012] OJ L142/1

Directive 2012/29/EU of the European Parliament and of the Council of 25 October 2012
establishing minimum standards on the rights, support and protection of victims of crime
[2012] OJ L 315

Directive 2013/48/EU of the European Parliament and of the Council of 22 October 2013 on
the right of access to a lawyer in criminal proceedings and in European arrest warrant
proceedings, and on the right to have a third party informed upon deprivation of liberty and to
communicate with third persons and with consular authorities while deprived of liberty [2013]
OJ L 294

Directive 2014/41/EU of the European Parliament and of the Council of 3 April 2014
regarding in European Investigation Order in criminal matters [2014] OJ L 130/1

Directive 2016/343/EU of the European Parliament and of the Council of 9 March 2016 on
the strengthening of certain aspects of the presumption of innocence and of the right to be
present at the trial in criminal proceedings [2016] OJ L 65

Fourth Additional Protocol to the European Convention on Extradition of 20 September 2012
CETS No 212

Regulation (EC) No 343/2003 of the Council of 18 February 2003 establishing the criteria and
mechanisms for determining the Member State responsible for examining an asylum
application lodged on one of the Member States by a third-country national [2003] OJL50/1

Regulation (EU) No 604/2013 of the European Parliament and of the Council of 26 June
2013 establishing the criteria and mechanisms for determining the Member State responsible
for examining an application for international protection lodged in one of the Member States

18



by a third-country national or a stateless person (recast)

Schengen Convention (the Schengen acquis as referred to in Article 1(2) of Council Decision
1999/435/EC of 20 May 1999) [2000] OJ 2000 L 239

Second Additional Protocol to the European Convention on Extradition of 17 March 1978
CETS No 098

Third Additional Protocol to the European Convention on Extradition of 10 November 2010
CETS No 209

Policy Documents

Communication from the Commission to the Council and the European Parliament on mutual
recognition of Final Decisions in criminal matters of 26 July 2000 COM (2000) 495 final

Communication from the Commission to the European Parliament and the Council A new EU
Framework to strengthen the Rule of Law of 19 March 2014 COM (2014) 158 final/2

Council of the European Union, ‘Revised version of the European handbook on how to issue
a BEuropean Arrest Warrant’ of 17 December 2010, COPEN 275 EJN 72 EUROJUST

Proposal for a Council Framework Decision on the European Arrest Warrant and the surrender
procedures between the MS of 19 September 2001 (OJ 2001 C 332 E/205)

Proposal for a directive of the European Parliament and of the Council establishing minimum
standards on the rights, support and protection of victims of crime COM (2011) 275 final

Report from the Commission to the European Parliament and the Council on the
implementation since 2007 of the Council Framework Decision of 13 June 2002 on the
European arrest warrant and the surrender procedures between Member States of 23 February
2005 COM (2005) 63, revised by (of 24 January 2006) COM (2006) 8 and of 12 July 2007
COM (2007) 407 and, most recently, of 11 April 2011 COM (2011) 175 final

19



